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CAN CONGRESS CONSTITUTIONALLY GRANT 
INDEPENDENCE TO THE FILIPINOS! 



BY H. A. AND J. H. 0. 



I. — IT CAN. 

It is not the purpose of this article to discuss the right or 
wrong of our retention of the Philippines. The future alone 
will determine the wisdom of that policy. There are, no doubt, 
good reasons why American sovereignty should not be relinquished 
at this time; reasons based on principles of Christianity and 
civilization, and fostered by long-standing presumption against 
the propriety of alienating national territory. There are many 
persons, however, whose opinions are worthy of consideration, 
who believe it the wiser course to grant the Filipinos absolute 
independence, while others favor a sale of the entire archipelago 
to some foreign power. As Congress may be called upon to say 
whether or not the Philippines shall be held permanently, the 
question of the right to alienate property of the United States 
becomes very important. A thorough examination of the subject 
certainly leads to the belief that Congress has the right either 
to grant the islands independence or to dispose of them by sale. 
As the United States, as a nation, has an inherent right to ac- 
quire territory similar to the inherent right of a person to ac- 
quire property, so has it an inherent right to govern or dispose 
of it. It is a right of sovereignty, just as the right to declare 
war, make treaties of peace and acquire territory is an attribute 
of sovereignty. What, then, is the power of Congress over Federal 
territory? Surely, it has the right to acquire territory and the 
power to govern it, a power derived from the Constitution, which, 
Chief -Justice Marshall says, "confers absolutely on the Govern- 
ment of the Union the powers of making war, and making trea- 
ties; consequently, the Government possesses the power of ac- 
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quiring territory either by conquest or by treaty." Justice Story, 
whose published judicial works evince such profound views of 
law, says: " As the general Government possesses the right to ac- 
quire territory, either by conquest or by treaty, it would seem to 
follow, as an inevitable consequence, that it possesses the power 
to govern what it has so acquired." 

That the power over territory is vested in Congress without 
limitation, and that this power has been considered the founda- 
tion upon which territorial government rests, was also asserted 
by Chief-Justice Marshall in McCullough vs. Maryland (4 
Wheat., 316-422), and in United States vs. Gratiot (14 Pet., 
526). Justice Brown, in delivering the opinion of the United 
States Supreme Court in the recent case of Downes vs. Bidwell 
adds: 

" So, too, in Mormon Church vs. United States, in holding that Con- 
gress had power to repeal the charter of the Church, Mr. Justice Bradley 
used the following forceful language: 'The power of Congress over the 
Territories of the United States is general and plenary, arising from 
and incidental to the right to acquire the territory itself, and from the 
power given by the Constitution to make all needful rules and regula- 
tions respecting the territory or other property belonging to the United 
States. It would be absurd to hold that the United States has power 
to acquire territory, and no power to govern it when acquired. The power 
to acquire territory, other than the Territory of the Northwest of the 
Ohio Kiver (which belonged to the United States at the adoption of 
the Constitution) , is derived from the treaty-making power and the power 
to declare and carry on war. The incidents of these powers are those of 
national sovereignty and belong to all independent governments. The 
power to make acquisitions of territory by conquest, by treaty, and by 
cession, is an incident of national sovereignty.' " 

Justice Bradley would have been justified in adding that na- 
tional sovereignty covers the right to dispose of territory, as well 
as the right to acquire or govern it. It is as absurd to say that 
the United States has the right to acquire territory without the 
right to part with it, as it is to assert that it may acquire but may 
not govern. There can be no question about the power of Con- 
gress to govern Federal territory, for it has been too often upheld 
by the highest courts to admit of discussion. Only recently the 
Supreme Court in one of the insular cases remarked: "We are 
also of opinion that the power to acquire territory by treaty im- 
plies not only the power to govern such territory, but to prescribe 
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upon what terms the United States will receive its inhabitants, 
and what their status shall be in what Chief-Justice Marshall 
terms the 'American Empire.'" Justice Brown then discusses the 
status of the inhabitants of acquired territory; and, after review- 
ing the treaties providing for the acquisition of Louisiana and 
Mexico and Florida, in which special provision was made for this 
subject, concludes that, "in all these cases, there is an implied 
denial of the right of the inhabitants to American citizenship 
until Congress, by further action, shall signify its assent thereto." 
It must be borne in mind that the Philippines are yet unorgan- 
ized territory, with the status of the inhabitants undefined by 
Congress, which has so far refused to extend to the Filipinos the 
privileges of American citizenship. That Congress cannot cede 
any part of a State of the Union without the consent of the in- 
habitants thereof is beyond dispute; but, with its unlimited 
power over the Territories, Congress may withhold from acquired 
and unorganized territory any or all the powers of government, as 
was done with Alaska, Arizona and New Mexico. It may extend 
privileges to the inhabitants, or deny them all participation in 
the government It may delegate its power to the President, as 
has already been done with respect to both Louisiana and the 
Philippines. The future status of acquired territory is controlled 
by the terms of the cession and the will of the new master. Judge 
Magoon in his Insular Opinions, published two years ago by the 
War Department, says : 

" The usage of the world is that territory, title to which is acquired 
by contest and the acquisitions affirmed by treaty of peace, is to be dealt 
with by the new sovereign according to the terms of the treaty, or, in 
the absence of treaty stipulations, upon such terms as the new sov- 
ereign shall impose. The new sovereign, in the instance with which we 
have to deal, is the sovereign people of the United States. That sov- 
ereign has conferred upon Congress the authority to impose the terms 
and prescribe the means of accomplishing the purposes of government in 
all places which its sovereignty attaches, or subject to its jurisdiction, 
and all property to which it has rights." 

The purchase of Louisiana first brought up the question of 
the legal relations between the States and the newly acquired 
territories. The Treaty of cession provided that " the inhabitants 
of the ceded territory shall be incorporated in the Union of the 
United States, and admitted as soon as possible to the enjoyment 
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of all the rights, advantages and immunit ies of citizens of the 
"United States; and, in the meantime, they shall be maintained 
and protected in the free enjoyment of their liberty, property and 
religion which they profess." 

Justice Brown observes that "this evidently committed the 
Government to the ultimate, but not to the immediate, admis- 
sion of Louisiana as a State, and postponed its incorporation 
into the Union to the pleasure of Congress." The United States 
is not committed to giving the Filipinos immediate or even ulti- 
mate Statehood; it is untrammelled by any assurance of future 
conduct; no promise, express or implied, has been made that the 
entire archipelago shall not be disposed of to Eussia, China or 
Japan; nor has anything been done which would interfere with 
the granting of independence, should Congress in its wisdom 
consider it proper to do so. Congress has reserved to itself the 
right to dispose of the Philippines, subject only to such restric- 
tions as are expressed in the Constitution or are implied in its 
terms. 

Section 3, Article IV., of the Constitution says: 

"The Congress shall have power to dispose of and make all needful 
rules and regulations respecting the territory and other property of the 
United States; and nothing in this Constitution shall be so construed 
as to prejudice the claims of the United States or of any particular 
State." 

In United States vs. Gratiot, the Supreme Court remarks: 

" The term ' territory,' as here used, is merely descriptive of one kind 
of property, and is equivalent to the word 'lands.' And Congress has 
the same power over it as over any other property belonging to the 
United States; and this power is vested in Congress without limitation 
and has been considered the foundation upon which territorial government 
rests." 

Gouverneur Morris, the author of the above-quoted section 
of the Constitution, writing to Henry W. Livingston, December 
4th, 1803, says : " I always thought that, when we should acquire 
Canada and Louisiana, it would be proper to govern them as 
provinces, and allow them no voice in our councils. In wording 
the third section of the fourth article, I went as far as circum- 
stances would permit to establish the exclusion." Having never 
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received the privileges accorded an organized territory, or been 
granted voice in our councils, it is evident that the Philippines are 
already within the exclusion, and are to be considered merely as 
a piece of property, held subject to the will of the new master, 
the sovereign people of the United States, who have delegated to 
Congress full authority to determine what shall be done with the 
new acquisition. The Supreme Court was aware of this situation 
when it remarked, in Downes vs. Bidwell : 

" Whatever may be finally decided by the American people as to the 
status of these islands and their inhabitants, — whether they shall be in- 
troduced into the sisterhood of States or be permitted to form inde- 
pendent governments, — it does not follow that, in the mean time, await- 
ing that decision, the people are in the matter of personal rights unpro- 
tected by the provisions of our Constitution and subject to the merely 
arbitrary control of Congress. Even if regarded as aliens, they are en- 
titled under the principles of the Constitution to be protected in life, 
liberty and property." 

The mistake must not be made of confounding personal rights 
with political rights. It is conceded that the Filipinos are en- 
titled to the protection of this country in all their personal rights. 
The military forces of the United States have been for several 
years protecting the Filipinos against the ladrones who infest the 
islands, they have had their property guarded against the invasion 
of robbers, and in every way their personal rights have been re- 
spected, but without denning their political status or determining 
the question of their political future. It would seem that nothing 
more is needed to establish the belief that Congress may alienate 
the islands than the expression of Justice Brown : " Whatever may 
be finally decided by the American people as to the status of these 
islands and their inhabitants, — whether they shall be introduced 
into the sisterhood of States or be permitted to form independent 
governments." There can be no doubt that, when this was writ- 
ten, the Supreme Court had in contemplation the authority of 
Congress to " dispose of " the Philippines in a manner other than 
by permanent retention. If independence may be granted and 
American sovereignty relinquished to the inhabitants themselves, 
what is to hinder a direct alienation of the territory to some 
foreign power? It would not be the first time that the United 
States has alienated territory. The Continental Congress, in its 
instructions to the American peace commission, defined with great 
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care the boundaries of the United States and the territory claimed 
by the several States, but was willing to relinquish a part of this 
territory in the interest of peace. Following upon a description 
of the boundaries, the instructions said : 

" But, notwithstanding the clear right of these States, and the im- 
portance of the object, yet they are so much influenced by the dictates 
of religion and humanity, and so desirous of complying with the earnest 
request of their allies, that, if the line to be drawn from the mouth of 
Lake Nipissing to the head of the Mississippi cannot be obtained with- 
out continuing the war for that purpose, you are hereby empowered to 
agree to some other line." 

A compromise boundary was agreed upon and some of the 
territory given up, property which by " clear right " belonged to 
the States. Then followed the Northeastern Boundary dispute, 
which involved the right of Congress to alienate a part of the 
sovereign State of Maine, without the consent of its inhabitants. 
So opposed to the decision of the King of the Netherlands was 
Maine that Senator Sprague from that State submitted a resolu- 
tion in the United States Senate, declaring that "the general 
Government has no constitutional power to cede or transfer to a 
foreign nation any portion of the territory or inhabitants of any 
one of the United States without the consent of such State." In 
debate, he said: 

" It is not within the constitutional competency of this Government to 
assign new boundaries, known to be such, to any one of the States, 
whether to increase or diminish the quantum of its territory. Our faith 
is plighted to the State to preserve inviolate the integrity of its soil, 
and to vindicate the sacredness of the persons of its inhabitants. Maine, 
as a member of this Union, has a right to require protection from foreign 
encroachment. No matter whether the extent and numbers invaded be 
great or small, you cannot permit one acre of her territory or a single 
individual of her inhabitants to be wrested from her by a foreign grasp." 

The only question then involved was as to the consent of the 
State of Maine, not the consent of that portion of the State 
which it was proposed to alienate, but of the whole State. It was, 
of course, through the treaty-making power that these negotiations 
were conducted, and under this power there is nothing to prevent 
the President and the State Department from at once formulating 
a treaty with some foreign Power for the disposition of the Philip- 
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pines. But to make that treaty valid would require the official ap- 
proval of Congress, the sanction of the 76,000,000 people of the 
United States. In the case of Maine, Congress could do nothing, 
unless Maine first ceded to the general Government the territory 
in dispute. When it became the property of the general Govern- 
ment, there was no question as to the power of Congress. The 
history of all boundary negotiations in this country shows that 
they were conducted on that principle. No one questioned the 
authority of Congress to " dispose of " territory belonging to the 
United States. The Northeastern Boundary dispute hung fire 
for a number of years without final adjustment. Once during 
the period of negotiations Albert Gallatin wrote to President 
Monroe from Ghent saying that Great Britain, he thought, 
would be disposed to offer the whole of Passamaquoddy Bay and 
the disputed fisheries as an equivalent "for this portion of the 
northern territory, which they want in order to connect New 
Brunswick and Quebec. That northern territory is of no im- 
portance to us and belongs to the United States and not to 
Massachusetts, which has not the shadow of a claim to any land 
north of forty-five degrees to the eastward of the Penobscot Kiver, 
as you may easily convince yourself of by recurring to her 
charters." 

After failures of conventions and refusal to accept the decision 
of the King of the Netherlands, Gallatin, in a letter to Charles 
S. Davies, says: "I believe at the same time that the corner of 
territory watered by the Eestigouche might be yielded without 
its being a disgraceful concession." At another time, he wrote 
to a friend : " For my part, I wish that the public lands, now that 
the resources of the Union are sufficient to meet any exigency, 
might be so ' disposed of ' as to become in fact (as was the case 
under the colonial system) the patrimony of the poorer classes of 
society throughout the Union." 

The Northeastern Boundary question was finally settled by the 
Ashburton treaty, and to Daniel Webster, more than any other 
person, belongs the credit for bringing about a final adjustment 
of this long-pending dispute. Congress ratified the treaty, but not 
without some bitter remarks about the cession of important terri- 
tory to Great Britain. It was alleged that the treaty ceded very 
important military advantages on this continent to the British 
Government. Webster was accused " of having unconstitutionally 
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surrendered a portion of the State of Maine to a foreign Power, 
and of having accepted a line of boundary between the United 
States and the British provinces unfavorable to the United 
States." When he entered the Senate in 1846, he had an oppor- 
tunity to reply to the charge. He described the troubles of 1839, 
the border war, the fortified line and the temporary treaty be- 
tween the Governors of Maine and New Brunswick. He ex- 
plained that the territory on the side of the United States be- 
longed to no less than four different States, Maine, New Hamp- 
shire, Vermont and New York. How the alienation was begun 
is shown by his statement that Maine received from the United 
States Treasury the sum of $150,000 for her share, while alto- 
gether the general Government paid $450,000 in cash to the 
States named for the territory which it subsequently ceded to the 
British Government. The right to make this treaty was an attri- 
bute of sovereignty; and of sovereignty Webster remarks: "To 
make war, for instance, is an exercise of sovereignty, but the Con- 
stitution declares that no State shall make war. To coin money 
is another exercise of sovereign power; but no State is at liberty 
to coin money. Again, the Constitution says that no sovereign 
State shall be so sovereign as to make a treaty." The territory ac- 
quired by the United States from Maine, New Hampshire, Ver- 
mont, and New York was, before its cession to Great Britain, 
merely the property of the nation. Congress, with its power to 
" dispose of " it, did so by alienating it to the British Government 
in exchange for certain rights. The consideration could have 
been gold or land, it was entirely within the discretion of Con- 
gress. 

The Mexican border has afforded another instance where the 
United States has been called upon to part with territory. In 
1890, Congress adopted a resolution to the following effect : 

"Whereas the Bio Grande is the boundary-line between the United 
States and Mexico; and whereas in former years annual floods in said 
river have been such as to change the channel thereof, producing serious 
avulsions, and oftentimes and in many places leaving large tracts of 
land belonging to the people of the United States on the Mexican side 
of the river and Mexican lands on the American side, etc., etc., the Presi- 
dent be requested, if, in his opinion, it is not incompatible with the 
public interests, to enter into negotiations with the Government of Mexico 
with a view to the remedy of all such difficulties as are mentioned." 

vol. olxxix. — no. 573. 19 
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Colonel Anson Mills, Third Cavalry, retired, is the American 
member of the joint commission agreed upon by the two coun- 
tries. Several years have been spent in an examination of the 
river boundary and the little islands formed by the change of the 
channel of the river. In one case, 376 acres with eighteen in- 
habitants were transferred from one country to the other. The 
Boundary Commission finally agreed upon a plan whereby a new 
boundary is to be formed and the sovereignty of these islands 
newly determined. Colonel Mills has recommended the adop- 
tion of a treaty for this purpose, and he explains in his report 
that the United States would gain from Mexico 5,572 acres and 
would lose 3,292 acres. To make this exchange it is, of course, 
necessary to alienate the 3,292 acres; and, while Congress has not 
yet agreed to the treaty, there is no question as to its authority 
to do so. The same commission is the author of a proposed 
measure for the construction of an international dam at El Paso, 
Texas. Mexico claimed to have been injured by the United States 
depriving her citizens of their vested rights in the water of the 
Eio Grande, which was used by Americans for irrigation pur- 
poses. That the Boundary Commission recognized the authority 
of Congress to make a direct cession of territory to a foreign 
Power is shown by Colonel Mills's recommendation to Congress. 
He explains that the site of the proposed international dam is en- 
tirely on American territory, and he recommends that the United 
States cede to Mexico a small tract of land at a point on the river 
near El Paso, so that Mexico may own one end and half of the 
dam and have access to the lake. The commission's report shows 
that, of the 27,000 acres to be submerged to form the lake, 10,000 
acres are in the Territory of New Mexico and 17,000 in the State 
of Texas. Colonel Mills, apparently, has no concern about the 
acquisition by the general Government of the land in New 
Mexico, but as to Texas he says: "Probably the State of Texas 
would be willing to cede jurisdiction of these lands to the United 
States." 

Bitter opposition to the scheme has developed in Congress, com- 
ing from irrigation men in New Mexico, and so far they have 
prevented action upon the report; but that they do not deny the 
power of Congress to cede the territory is shown by the following 
sentence from a statement of counsel for the irrigation company : 
"Promoters know they could not invade a sovereign State with 
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such legislation. They depend upon the plenary power of the 
Federal Government over the Territories." 

This, then, brings the discussion right back to the first prin- 
ciple, that Congress in the exercise of general and plenary powers, 
conferred upon it by the sovereign people of the nation, has full 
authority to alienate national territory either in this country or 
in the outlying territorial possessions. It must not be supposed, 
however, that this power extends to the alienation of territory used 
by the general Government within a State for a specific purpose, 
such as government reservations. Such territory is held by the 
national Government for a specific purpose for the benefit of the 
national interests; and, when the general Government relin- 
quishes its possession, it must be within the limitations of the 
laws of the State in which it is located. Another example of this 
is the acquisition by the general Government of the District of 
Columbia. This Territory was ceded to the general Government 
for the purpose of having it used as the seat of government. At one 
time, it had a territorial form of government; but Congress in 
1874 repealed the act creating the Territory, and invested the 
executive powers of the municipality in three commissioners. All 
legislative powers were assumed by Congress, and the citizens 
have no right to vote on national or local questions. 

H. A. 

II. — II CANNOT. 

Can Congress grant Independence to the Filipinos? 

The affirmative answer to this question rests on three proposi- 
tions : first, an express grant of power by section 3 of Article IV. 
of the Constitution; second, on the assumption that Congress may 
exercise the sovereignty of the nation to part with territory, the 
power to ratify its acquisition being conceded; third, that this 
power is justified by the precedent of several cases in the past, 
where territory of the United States has actually been alienated 
by act of Congress, as cited in the foregoing paper. There does 
not seem to be any other ground beyond these three; and, if they 
fail, the power does not exist under the Constitution. The first, 
if an express grant can be shown, settles the matter, and is there- 
fore of prime importance ; the second is a theoretical assumption, 
of great weight if it can be established; the value of the third de- 
pends upon the nature of the precedents and their genuine applica- 
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bility to the question at issue. I propose to discuss these three 
propositions in the order of their comparative importance. 

First. An express grant by section 3 of Article IV. of the 
Constitution. It is, perhaps, worth while to note that it is the 
first article of the Constitution which deals with the nature of the 
Congress, its duties and its powers, in ten sections; that section 
8 is devoted to the enumeration of its powers in eighteen specific 
grants, and section 9 to seven prohibitions of power, none of 
which in either section touches directly upon the point at issue. 
Article II. deals with the "executive power" in four sections; 
Article III. with the "judicial power" in three sections; then 
comes Article IV., treating of four separate matters in as many 
sections; and Articles V., VI. and VII. are all brief, of one sec- 
tion each, not related to the present inquiry. 

The first, second and fourth sections of Article IV. have no 
bearing upon the question. The third in full is as follows: 

" 1. New States may be admitted by the Congress into this Union; but 
no new State shall be formed, or erected, within the jurisdiction of any 
other State; nor any State be formed, by the junction of two or more 
States, or parts of States, without the consent of the legislatures of the 
States concerned, as well as of the Congress. 

" 2. The Congress shall have power to dispose of and make all needful 
rules and regulations respecting the territory, or other property, be- 
longing to the United States; and nothing in this Constitution shall be 
so construed as to prejudice any claims of the United States, or of any 
particular Btate." 

Now, let us examine the claim that the power to " dispose of " 
territory of the United States, granted to Congress by the second 
clause of the above section, gives it the power to alienate territory. 
In the first place, the primary meaning of the word " dispose " is 
not "to part with," but to "set in order," and, specifically, to 
" set in right order," and that is the idea of the word in both the 
Latin " disponere " and the French " disposer " from which the 
English word comes. It is practically the antonym of "to dis- 
place " or " to disorder." It is only a secondary usage that com- 
prehends the idea of disposing of a thing or a situation by parting 
with it, alienating it or giving it up. Intrinsically, it does not 
mean to sell or get rid of, although inexactly used at times in that 
sense by confusing the means taken to do a thing with the object 
in doing it. 
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Congress may dispose of national territory "and make rules 
and regulations" for so doing; disposing of the fee-simple title 
in lands owned by selling or giving them to individual citizens, 
States or corporations, disposing of the government of the in- 
habitants of such territory, where practicable, by deputing a por- 
tion of the national authority to " Territories " organized by act 
of Congress, to be finally admitted into the Union as new States 
according to the provisions of the first clause of that section 
which contains the sole authority of Congress to dispose of them 
at all. In not one single instance has Congress ever attempted to 
dispose of territory which was indisputably the property of the 
United States, by alienating it from the national jurisdiction. It 
has sold and given away lands to which it had clear title, but 
never beyond the sovereignty of the United States. It has made 
disposition of the government over its Territories, but has in- 
variably retained the national sovereignty. And the fact that its 
power to do this at all is given by the secondary clause of a section 
primarily providing for the creation of new States, must be held 
as of the greatest significance. At the time the Constitution was 
adopted, the only territory to which the provision could be ap- 
plied was the " Northwest Territory," out of which future States 
of the Union were to be carved. The section provides for the 
future creation of such States by Congress, and meantime for the 
government of the territory. Will any one say that it was for a 
moment dreamed of that Congress might, by section 3, acquire the 
power to alienate that territory to Great Britain, Prance or Spain? 
If it had been thought such a power had been granted by this 
provision, can any one suppose the section would have been adopt- 
ed by the Constitutional Convention, or ratified by the States 
afterwards? One can imagine the storm that would have been 
raised by the opponents of the Constitution if such a suggestion 
had occurred to them, and what a forceful argument it would have 
placed in their hands. But it was never even thought of. Dispose 
of the Territory, rule it, regulate it, yes; but alienate it — abandon 
sovereignty over it? We may be sure that was furthest from the 
thoughts of the framers of the Constitution. 

To carry the matter to its logical conclusion, if Congress pos- 
sesses the power to alienate the Philippines, to displace them 
outside of the national jurisdiction, as well as to dispose of them 
within it, then Congress possesses precisely the same power over 
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any other territory of the United States, and by simple act of 
Congress the District of Columbia itself could be ceded to Great 
Britain, — or Portress Monroe, or League Island Navy Yard. New 
Mexico, with jurisdiction over its inhabitants, could be ceded to 
the Sultan of Turkey; or Oklahoma could be ceded to the Mor- 
mon Church, to erect there an independent foreign and alien gov- 
ernment in the heart of the country. Is that conceivable? 
Would the Supreme Court ever sustain such a construction of the 
Constitution as that ? Yet it inevitably follows if the power " to 
dispose of " is held to mean the power to alienate. 

Test the question, by supposing that the framers of the Consti- 
tution had expressed, in explicit terms, the theory by which it is 
now sought to construe the phrase they used. Suppose it had 
been proposed in the Convention over which General Washington 
presided to make section 3 of Article IV. read : " The Congress 
shall have power to dispose of the Northwest Territory or other 
Territories of the United States, to cede them with their inhabit- 
ants to any foreign king or potentate, or to permit the erection 
within their boundaries of governments foreign and alien to the 
United States." Does any one suppose that such a proposition 
would have had the ghost of a chance of being adopted, or even 
considered ? Yet it is only expressing plainly what it is now con- 
tended that the provision adopted actually means. The question 
carries its own answer. The Constitution would never have been 
framed by the Convention with any such provision, to say nothing 
of subsequent ratification by the States. That may be assumed 
as a certainty. 

• Or, if it were now proposed to amend the Constitution by so 
changing section 3 of Article IV. as to grant a definite and specific 
power to Congress to cede Oklahoma, New Mexico and other 
United States territory, with jurisdiction over the inhabitants, 
to any foreign power, it cannot be believed that any such amend- 
ment would be ratified. How, then, can any one think that it was 
the original intention to grant this power, or that the words actu- 
ally used can be twisted into such a grant? The suggestion seems 
incredible, and the authority of Congress in the case of the 
Philippines rests on precisely the same grounds as its authority 
over Oklahoma and New Mexico. 

If the original Convention never intended to give Congress 
power to alienate territory, that power never existed under the 
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Constitution; and if it never existed respecting the Northwest 
Territory, it does now exist as regards the Philippines, Oklahoma 
and New Mexico. Can there be any other conclusion ? 

It is highly important, too, to observe that the prime purport of 
the whole section is to authorize Congress to erect new States of 
the Union, and to make disposition for the government of its 
Territories meanwhile, thus confirming the action taken by the 
Continental Congress in the enactment in 1787 of what is known 
as the Dane Ordinance for the government of the Northwest 
Territory, in which it is provided that not less than three nor 
more than five States should be erected from the territory, and 
in which it is explicitly ordained that " the said territory, and the 
States which may be formed therein, shall forever remain a part 
of this Confederacy of the United States of America." In his 
exposition of the Constitution, Justice Story applies the prin- 
ciples of the Dane Ordinance in construing the meaning of sec- 
tion 3, Article IV. ; and he limits the authority of Congress over 
this and all territory subsequently acquired to the erection of 
States within the Union, with the power " to govern and protect " 
it meantime. That is his construction of the phrase " to dispose 
of and make all needful rules and regulations respecting territory 
belonging to the United States " ; and there is not a trace of sug- 
gestion in his comments that the power to alienate could be con- 
strued into it. The power to govern and protect, and ultimately 
to erect into States of the Union, is the whole of the grant. To 
alienate is to throw away the power to govern and protect. 

In his farewell address, Washington admonishes his countrymen 
to cherish the Union, "indignantly frowning upon the first 
dawning of every attempt to alienate any portion of our country 
from the rest." Is it conceivable that the Convention over which 
he presided had already, with his approval, incorporated into the 
Constitution a provision giving Congress the power of alienation, 
the very suggestion of which he indignantly reprobates ? And if 
the first Congress under the Constitution had passed an act " dis- 
posing of " the Northwest Territory, or any part of it, by cession 
to an alien Power, or granting it independence outside of the 
United States, it is quite clear that President Washington would 
have interposed his veto on the ground of the unconstitutionality 
of such an act, and that he would have been supported by the 
Supreme Court. 
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But, even granting that the words "dispose of" in section 3 
of Article IV. may mean " to part with by sale or gift," there is 
a provision in the same clause, which itself prevents sale or gift 
outside the jurisdiction of the United States, for it specifically 
provides in the very same sentence as the grant of power that 
" nothing in this Constitution shall be so construed as to prejudice 
any claims of the United States, or of any particular State.". And 
what more extreme case of prejudicing the " claims of the United 
States " to the Philippines, or to Oklahoma or New Mexico, and 
the interest of each particular State in them, could Congress pos- 
sibly invent than to abandon those claims altogether and to alien- 
ate the territory? The provision is distinct and plain that, in 
disposing of the Territories, Congress shall have no power to do 
anything that will prejudice the claims of the United States to 
sovereignty over them, and any particular State is given the right 
to have its claim protected as a member of the Union jointly 
interested with all. If the provision does not mean that, it is 
difficult to invent a meaning for it 

The conclusion is inevitable, therefore, that no power of Con- 
gress to alienate territory was ever intended to be granted by 
section 3, Article IV., and that it cannot justly be derived from 
the phraseology used. It therefore cannot exist under that section. 

Second. As to the alienation of territory by the exercise of 
sovereignty upon the part of Congress, the whole ease rests upon 
the validity of the statement that " Congress, in the exercise of 
general and plenary powers, conferred upon it by the sovereign 
people of the nation, has full authority to alienate national terri- 
tory either in this country or in the outlying territorial posses- 
sions " ; and it will be observed that, under this principle, the ad- 
mission of the power of Congress to transfer the sovereignty of 
the United States in the Philippines, either to a foreign govern- 
ment or to an independent organization of the Filipinos them- 
selves, equally carries with it the power of Congress to sell Okla- 
homa to the German Empire or to Japan, or New Mexico to the 
Mormon Church; and equally carries with it the power, with the 
consent of its inhabitants, to declare any State an independent 
alien Power. If it can do the one, it can do the other. The prin- 
ciple carries with it the deadly germ of national dissolution by 
act of Congress. If it is sound, it would be entirely possible for 
a combination of States, having the President and a majority in 
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Congress — with the consent of their inhabitants and by a simple 
act of Congress only — to break up the Union, by forming them- 
selves into an independent government. 

At the time of the outbreak of our Civil War, it would hardly 
have been held to be sound doctrine that Mr. Buchanan and the 
Congress together could have power under the Constitution to 
legalize the secession of the Southern States ; yet, if Congress can 
constitutionally alienate territory, it can alienate a State with 
the consent of its inhabitants; and all Mr. Jefferson Davis need- 
ed to make his government a valid one under our Constitution, if 
we admit this principle, was to have an act passed through Con- 
gress and signed by Mr. Buchanan transferring the sovereignty 
of the United States over the seceding States — with the consent of 
their inhabitants — to the Southern Confederacy. Or, to follow 
the precedent in the boundary dispute cases, the act might have 
provided that the Southern States should cede their land to the 
United States as government " territory," and immediately upon 
such cession the United States should cede it to the Confederate 
States of America, and by a very simple but ingenious process the 
whole transaction would be impregnable under the Constitution, 
and all cause of dispute avoided. Yet it is inconceivable that 
such a doctrine would have been sanctioned and such a transac- 
tion peacefully consummated. The war would have come just 
the same, and it would have decided — as it did decide — that the 
sovereignty of the United States cannot be alienated, or the 
Union broken up. 

The fallacy of the position lies in the assumption that Con- 
gress has " general and plenary powers conferred upon it by the 
sovereign people of the nation," when only specified and limited 
powers have been conferred. Indeed, by the tenth amendment to 
the Constitution the powers of the whole United States itself — 
in all its branches — were limited to what was expressly granted. 
" The powers not delegated to the United States by the Constitu- 
tion, nor prohibited by it to the States, are reserved to the States 
respectively, or to the people." And, as Justice Story holds: 

" The government of the United States is one of limited powers ; and 
no authority exists beyond the prescribed limits marked out in the in- 
strument itself. Whatever powers are not granted, necessarily belong to 
the respective States, or to the people of the respective States, if they 
have not been confided by them to the State Governments." 
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It would be absurd to hold that because the Congress is com- 
posed of " representatives of the people," elected to perform cer- 
tain legislative duties, and collectively with certain restricted 
powers, it thereby stands in all things: in the place of the 
" sovereign people " and is vested with the " general and plenary 
powers" of sovereignty, since the Constitution itself expressly 
prohibits such a theory. In express terms it prohibits complete 
sovereignty even to the United States as a whole, and the sovereign 
powers it does grant are parcelled out definitely and particularly 
to the various branches of the government, and all others are dis- 
tinctly reserved. Certain attributes of sovereignty are given to 
the President alone, as in the case of the pardoning power; cer- 
tain sovereign powers are granted to the judiciary; certain others 
to the President and Senate acting together, as the making of 
treaties and appointments to office; and certain other limited 
powers to Congress, with a series of distinct exceptions to the 
grant of sovereign power to that body. Congress, for instance, 
has the sovereign power of declaring war, but the sovereign power 
of making peace is in the hands of the President and the Senate. 
Congress is given the power to naturalize citizens and to admit 
new States, but it has no power to thrust States out of the Union, 
nor to expatriate any of its citizens. It has power to acquire new 
territory, but it has no power to alienate it. It has in many things 
the power to do, without the power to undo what it has once done. 
It has always been held that the idea upon which the government 
of the country was founded is that it should welcome inclusion 
of the " oppressed peoples " of the world to the benefit of living 
under its free institutions; the whole spirit is inclusive and not 
exclusive, and what has once been taken in, whether people or 
territory, is in for all time and cannot be thrust out. This was 
certainly the thought and intention of those who framed the Con- 
stitution and of those who adopted it; and it was the faith upon 
which the Civil War was waged by the Government. To exclude 
is a very different thing from to include, and the power to do one 
cannot be inferred from the power to do the other. The power to 
alienate and expatriate is very different from the power to ac- 
quire territory and to naturalize citizens. Congress may acquire 
territory, not in the exercise of any inherent sovereign power of its 
own, but as a trustee for each and every State in the Union; it is 
its duty then to govern and protect it, as Justice Story says, but it 
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has no right to refuse to govern and protect, and hand It over to 
an alien Power ; it has no right to " prejudice any claims .... 
of any particular State," for whom it is trustee. It is impossible 
to reasonably believe that the framers of the Constitution and the 
States that adopted it ever intended to confer upon Congress 
" general and plenary powers " — or the shadow of any power at 
all — to alienate the Northwest Territory of the United States; 
and, if not, such power has never been conferred and does not 
now exist. It can only come into existence by an amendment to 
the Constitution, which is the only way in which the " sovereign 
people of the United States," — "the new sovereign" of the 
Philippines, as Judge Magoon expresses it in the opinion cited in 
the previous paper, — can legally confer additional powers upon 
Congress. 

Third. The cases claimed as precedents where Congress alien- 
ated United States territory, it will be noted, are all simple 
settlements of boundary disputes where territory was claimed by 
the United States as part of its domain, but also claimed by a 
foreign Power as not being part of the United States. To settle 
a disputed claim by yielding territory, even if convinced that the 
disputing Power is in the wrong, is a very different matter from 
alienating territory which is not in dispute; and the fact that the 
individual States claiming the land given up were pacified for 
yielding what they believed their rights, by the payment of various 
sums of money to transfer any title they may have had to the 
general Government, which in turn relinquished title to the 
foreign claimant, thus settling the dispute and removing a casus 
belli, hardly establishes a precedent for the alienation of territory 
held by undisputed title. The transfer to the foreign claimant 
was, in effect, an admission that the lands transferred had never 
rightfully belonged to the United States at all. It is simply the 
case of a man who says to another : " I believe the lands are mine 
and you believe they are yours ; neither has a perfectly clear title. 
You take part, and I will take the rest." In the case of the re- 
linquishment to Cuba of the Isle of Pines, there never was an un- 
disputed title to that island, which had always been claimed by 
the Cuban Government; and Cuba itself was never in any sense 
United States territory, of course. 

But there is no dispute about the title to the Philippines ; they 
were bought and paid for by the money of the people of the 
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United States, and the people of every "particular State" have 
just claims to joint ownership, which Congress has no right to 
"prejudice," much less to give away or abandon. The status 
is fixed by section 3 of Article IV., and the duty and authority 
of Congress are simply to dispose of their affairs by making proper 
rules and regulations for their government and protection, in the 
future as in the past. 

It may be noted, also, that the Treaty of Paris of 1898, by 
which Spain ceded the Philippines and Porto Eico to the United 
States, provided that " Spanish subjects, natives of the Peninsula 
residing in the " ceded territory or in Cuba, may " preserve their 
allegiance to the Crown of Spain " by making a declaration with- 
in a year, " in default of which declaration they shall be held to 
have renounced it and to have adopted the nationality of the terri- 
tory in which they may reside. The civil rights and political 
status of the native inhabitants of the territories hereby ceded to 
the United States shall be determined by the Congress." 

Here is a distinct agreement to absorb into the citizenship of 
the United States all those Spanish -born inhabitants of the 
Philippines and Porto Eico who failed, within a year, to renew 
their allegiance to the Crown of Spain. These have now, ipso 
facto, become citizens of the United States ; the native inhabitants 
of the islands being held still in an unsettled political condition. 
No doubt, the status of these latter will be satisfactorily estab- 
lished in due course of time; but the sooner they realize, and we 
too, that the islands are part of the United States permanently, 
without a chance of their alienation unless they are wrested from 
us by war, the better it will be for all concerned. As the years 
go by, the problem will work itself out, and an equitable share in 
the freedom of our institutions will be acquired by the inhabit- 
ants of these islands in increasing measure according to their 
needs, as it was with the inhabitants of the Northwest Territory 
and of the Louisiana Purchase. 

J. H. C. 



